Migration Review Tribunal - Refugee Review Tribunal

TRIBUNAL GUIDELINE - 1/2010
[Date of issue: 4/2/2010]

Tribunal Guideline — 1/2010 was previously referteés Tribunal Policy and Procedures Guidelin®@1¢2(in effect from
4 February 2010, replacing TPPG 1/2009) and wamneed ‘Tribunal Guideline’ on 29 September 201hisTGuideline
applies to both the Migration Review Tribunal ahd Refugee Review Tribunal.

REFERRALS FOR MINISTERIAL INTERVENTION

Introduction

1.

Under sections 351 and 417 of tigration Act 1958the Minister may substitute for a decision of
the tribunal another decision that is more favolerad the applicant, if the Minister thinks thatst

in the public interest to do so. These powers erlgt where the tribunal has made a decision in
relation to a valid application for review.

Sections 351 and 417 confer discretionary powertheminister. The powers may only be
exercised by the Minister personally. The Ministees not have a duty to consider whether to
exercise the powers.

The Minister issued new guidelines on ministemagivention powers in December 2008. The
guidelines were re-issued in September 2009 andafter in November 2011. The guidelines
apply to ministerial intervention requests receivadr after 5 November 2011 (see attached).

The ministerial guidelines state that, if the tnburefers a case to the department, the department
will assess the person’s circumstances under tieljnes and provide a submission to the
Minister.

In this guideline, ‘the tribunal’ means the Mig@tiReview Tribunal or the Refugee Review
Tribunal or both.

Referral of cases to the Department

6.

Members should have regard to the ministerial dunde when considering whether or not a case
should be drawn to the attention of the Minister.

! Updated on 20 January 2012 to amend paragrapt Beatace the attached Minister’s guidelines wlithse re-issued on
5 November 2011.
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7. The types of circumstances where the Minister amisiit generally inappropriate for him to
consider a case are set out in the guidelines.sOcte circumstance is where it may be open to a
person to make a valid application for a Partneawinshore, as prescribed under regulation
2.12(1). If it appears to the tribunal that a padkivnay exist for an applicant to apply for a furthe
visa as prescribed under regulation 2.12(1), tbernal member may suggest to the applicant that
he or she seek migration advice.

8. Pursuant to the Minister’s guidelines, when a mansbasiders that a case should be brought to the
Minister’s attention, the member may refer the daghe department. The member’s views will be
brought to the Minister’s attention by the depaminender the guidelines. The member may refer a
case to the department on the basis that the mesohsiders that there are facts or circumstances
warranting further investigation by the departmeefore referral to the Minister.

9. The circumstances which the member considers wiatrarcase being brought to the Minister’s
attention should be set out in the member’s statéwfedecision and reasons and may also be set
out in the referral letter to the department.

10.1f an applicant requests a member to refer a eatieetdepartment and the member decides not to
do so, the member should refer to the requestkstdtement of decision and reasons and note that
the applicant may make a request directly to theider.

11.1f an applicant indicates that he or she does nst Yo attend a hearing in the course of the canduc
of a review but will be seeking Ministerial intenten, the member should note this in the
tribunal’s decision and leave it to the applicanséek such intervention.

12.1f the tribunal has no jurisdiction to conduct aiesv, the Minister has no power under section 351
or section 417 to intervene. In such circumstantescase should not be referred to the
department.

Administration of referrals

13. A registry officer will prepare and send the reé¢tetter to the department in accordance with any
instructions provided by the member.

14. A record will be kept of all cases that applicdmise requested be referred to the department, and
of all cases which are referred to the departnftatistics on requests and referrals will be
included in monthly reports to the Senior Managen@oup and the Management Board.

15.The tribunals and the department may agree arraagsifor the provision by the tribunals of lists
of cases of tribunal referrals (e.g. on a montlagig).

16.More detailed procedural information and guidarsceet out in the Standard Case Procedures.
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| Minister's quidelines on ministerial powers (s345s351, s391, s417, s454 and 550111)

PAM3: Act - Ministerial powers - Minister’s quideli nes on ministerial powers (s345, s351, s391,
s417, s454 and s501J)

ABOUT THIS INSTRUCTION

Contents

This policy instruction, which provides guidancetbe ministerial intervention powers undex5
s35], 5391, s417 s454ands501) comprises:

e Introduction

*« The powers available under legislation

« When the powers are not available

» Cases which are to be brought to my attention
e Other relevant information

« How cases will be brought to my attention

*  Minister's consideratian

Related instructions
Nil.

Latest changes
Legislative

Nil.

Policy

This instruction, which is part of the centraliggghartmental instructions system (CDIS), was reidsu
on 5 November 2011.

These Guidelines were approved by the MinisterdSdptember 201Eection 2 Referral to the
Parliamentary Secretaiy new.

Owner

International Obligations & Intervention Supportcgen, Onshore Protection Branch, Border Security,
Refugee and International Policy Division, Natio@fice.

Contents summary

Introduction
1 Purpose of these guidelines
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2 Referral to the Parliamentary Secretary

The powers available under legislation
3 Public interest powers
4  Review tribunals
5 Powers are non-compellable

When the powers are not available
6 Only a more favourable decision
7 ___When powers are not available
8 Cases which may be finalised without further agseess
9 Court proceedings - use of public interest powers

Cases which are to be brought to my attention
10  Public interest
11  Referral by a review tribunal
12 Unique or exceptional circumstances

Other relevant information
13  Other relevant information

How cases will be brought to my attention
14  Minister’s instruction
15 Following a decision by a review tribunal
16 Requests for the exercise of my public interestgrew
17 Initial requests for the exercise of public inténeswers
18 Repeat requests

Minister’'s consideration
19 Outcome of Minister’s consideration
20  No limitation to minister’'s powers
21  Removal policy

INTRODUCTION

This Part comprises:

» section 1 Purpose of these guidelines
* section 2 Referral to the Parliamentary Secretary
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1 Purpose of these quidelines

The purpose of these guidelines is to:

» explain the circumstances in which | may wisltconsider exercising my public interest powers

unders345 s357 s391 s417 s4540r s501Jof the Act to substitute for a decision of a revie
tribunal a decision which is more favourable to s applicant(s)

« explain how a person may request my consiaeratf the exercise of my public interest powers

and

» inform departmental officers when to referase&to me so that | can decide whether to consider

exercising such powers in the public interest.

2 Referral to the Parliamentary Secretary

In some instances, cases that meet the critetigese guidelines for referral to the Minister may b
referred to the Parliamentary Secretary for comatttn. As a portfolio minister, the Parliamentary
Secretary may exercise the Minister's public irdepewers under the Act.

THE POWERS AVAILABLE UNDER LEGISLATION

This Part comprises:

e section 3 Public interest powers
¢ section 4 Review tribunals
* section 5 Powers are non-compellable

3 Public interest powers

Unders345 s351, s391, s417 s454ands501Jof the Act, | have the power to substitute, fategision
made by one of the review tribunals, a decisiot ithenore favourable to the visa applicant(s), if |
think it is in the public interest to do so. In $leeguidelines, these powers are referred to asutoljcp
interest powers.

4 Review tribunals

These public interest powers are available in respiedecisions that have been taken by the folawi
review tribunals - the:

« former Migration Internal Review Office (MIROceased operation on 31 May 1999)
» former Immigration Review Tribunal (IRT - = operation on 31 May 1999)

* Migration Review Tribunal (MRT - commencedeoation on 1 June 1999)

* Refugee Review Tribunal (RRT) and

e Administrative Appeals Tribunal (AAT).

TG 1/2010
Author: Policy & Coordination 5



5 Powers are non-compellable

My public interest powers are non-compellable: thathe powers are available to me, but under the
legislation, | do not have a duty to consider wketio exercise those powers (s881(7) s454(7)
s$391(7)s417(7)ands501J(8).

WHEN THE POWERS ARE NOT AVAILABLE

This Part comprises:

* section 6 Only a more favourable decision

* section 7 When powers are not available

» section 8 Cases which may be finalised withouhrmrassessment
* section 9 Court proceedings - use of public intgpesvers

6 Only a more favourable decision

As my public interest powers only allow me to sitbgt a more favourable decision for a decision of
one of the review tribunals (see section 3 Revr@wuhals), | am not able to use these powers until
after a decision has been made by the relevargwetvibunal.

7 When powers are not available

These public interest powers are not available:

» if the primary decision was not reviewabletbg relevant tribunal or

» if no review decision has been made or

* the review decision was made prior to 1 Sepm 994 or

» if the review tribunal has made a decisionetmit the matter to the department and a
departmental decision-maker has made a subsegeesiah on the case or

» if the review tribunal has made a decisiosdgbaside a cancellation decision or

« once | have intervened in a case (my poweklgusted unless enlivened by another review
tribunal decision).

8 Cases which may be finalised without furtheassessment

| consider the following types of cases inapprderia consider:

* repeat requests where there is migrationedlhtigation that has not been finalised, unléss t
case has been referred to my department by a &illonmy attention

* where it may be open to a person to makeid agplication for a Partner visa onshore, as
prescribed under regulatian12(1)

» where an application for a Partner visa onshas prescribed under regulatiba2(1) has
subsequently been refused

TG 1/2010
Author: Policy & Coordination 6



» where there is another visa application camogrthe person ongoing with my department or a
review application in relation to a visa applicatmngoing with a review authority
» where there is an ongoing ministerial intefi@mrequest under a different public interest powe
covered by these guidelines
» where there has been a remittal or a set &sidea review authority or from a court and a
subsequent decision has not yet been made by gaetaeent or review tribunal
* which were decided by MIRO and are now at\t&T and
* where the request is made by a person whotithe subject of the request or their authorised
representative.
Generally, these cases should not be brought tattagition and may be finalised without further
assessment. The department should reply on myftitbhal do not wish to consider exercising my
power.

9 Court proceedings - use of public interestqwers

Because it may affect the exercise of my publieredgt powers, case officers must, when referring a
case to me, inform me of any court proceedingdehging a decision in relation to a case which has
commenced at time of referral to me, including aotcome which may arise prior to my consideration
of the case.

CASES WHICH ARE TO BE BROUGHT TO MY ATTENTION

This Part comprises:

* section 10 Public interest
« section 11 Referral by a review tribunal
* section 12 Unique or exceptional circumstances

10 Public interest

The public interest may be served through the Aliatr Government responding with care and
compassion where an individual’'s situation involuegjue or exceptional circumstances.

I may only exercise my public interest powers iitn the public interest to do so in each caskatV
is and what is not in the public interest is a evafibr me to determine. This will depend on various
factors, which must be assessed by reference twrthenstances of the particular case.

| will generally only consider the exercise of mybfic interest powers in cases which are referoed t
the department for my consideration by a revietaumal or which exhibit one or more unique or
exceptional circumstances. Where a person is icgh@nunity (that is, is not in immigration
detention), however, | generally do not wish tosidar their case unless they hold a bridging oeioth
visa, or have an application for a bridging viséobe the department.
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11 Referral by a review tribunal

When a review tribunal member considers a caselgtb@ubrought to my attention, they may refer the
case to my department and their views will gengtadl brought to my attention using the process

outlined in:

* section 16 Requests for the exercise of my pubterést powerand

e section 17 Initial requests for the exercise oflisubterest powersThe exception to this is

where the client may be eligible to lodge a valiglecation for a Partner visa onshore, as
prescribed under Regulati@nl2(1)

In this case, the request will generally be firedisvithout further review, as outlinedsgection 8
Cases which may be finalised without further agress

12 Unique or exceptional circumstances

The following factors may be relevant, individuatllycumulatively, in assessing whether a case
involves unique or exceptional circumstances:

e particular circumstances or personal charesties of a person which provide a sound basis for
believing that there is a significant threat tattipersonal security, human rights or human
dignity should they return to their country of anigThis may include:

circumstances where persons who have beemypbmindividually subjected to a
systematic program of harassment or denial of bgghts available to others in their
country, but where such mistreatment does not attoyrersecution under the
Convention relating to the Status of Refugees 1855mended by the Protocol relating
to the Status of Refugees 1967 (Refugees Convériidmas not occurred or is not
likely to occur for a Convention reason

persons who may have been refugees at tirdegrture from their country of origin,
but due to changes in their country, are not ndugees, and it would be inhumane to
return them to their country of origin becauseh&it subjective fear. For example, a
person who has experienced torture or trauma amdisvikely to experience further
trauma if returned to their country

» substantial grounds for believing that a pens@y be in danger of being subject to torture if
returned to their country of origin, in contravemtiof the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or shimient (CAT).

TG 1/2010

Article 3.1 of the CAT states:
"No State Party shall expel, return (“refoule”) @xtradite a person to another State
where there are substantial grounds for believimat the would be in danger of being
subjected to torture.”

torture is defined by Article 1.1 as:
“any act by which severe pain or suffering, whetpRysical or mental, is intentionally
inflicted on a person for such purposes as obtgjrirom him or a third person
information or a confession, punishing him for ax e or a third person has
committed or is suspected of having committedptimidating or coercing him or a
third person, or for any reason based on discrintimmaof any kind, when such pain or
suffering is inflicted by or at the instigation@fwith the consent or acquiescence of a
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public official or other person acting in an offaticapacity. It does not include pain or
suffering arising only from, inherent in or incidahto lawful sanctions.”
e circumstances that may bring Australia’s olligns as a party to the International Covenant on
Civil and Political Rights (ICCPR) into considerti For example:

» anon-refoulement obligation arises if thesparwould, as a necessary and foreseeable
consequence of their removal or deportation frorstfalia, face a real risk of violation
of his or her rights under Article 6 (right to jfeor Article 7 (freedom from torture or
cruel, inhuman or degrading treatment or punishjpaithe ICCPR, or face the death
penalty (no matter whether lawfully imposed);

* issues relating to Article 23.1 of the ICCRR maised. Article 23.1 provides:

“The family is the natural and fundamental grout ohsociety, and is entitled to
protection by society and the State.”

* issues relating to Article 23.1 may be balahagainst other considerations, including
countervailing considerations.

e circumstances that may bring Australia’s odligns as a party to the Convention on the Rights
of the Child (CROC) into consideration.

* Atrticle 3 of the CROC provides:

“In all actions concerning children, whether undaken by public or private social
welfare institutions, courts of law, administrati@athorities or legislative bodies, the
best interests of the child shall be a primary cdesation.”

* While the best interests of the child mustreated as a primary consideration, this may
be balanced against other primary considerations.

e circumstances that the legislation does notipate
» clearly unintended consequences of legislation
» circumstances where the application of relélegislation leads to unfair or unreasonable
results in a particular case
» strong compassionate circumstances such tladtiee to recognise them would result in
irreparable harm and continuing hardship to an raliah citizen or an Australian family unit
(where at least one member of the family is an Aalisn citizen or Australian permanent
resident)
» circumstances where exceptional economicngig cultural or other benefit to Australia
would result from the visa applicant being pernditte remain in Australia
» the length of time the person has been presehistralia (including time spent in detention)
and their level of integration into the Australi@eammunity
* compassionate circumstances regarding thamrdfer health and/or psychological state of the
person such that a failure to recognise them wmsdlt in irreparable harm and continuing
hardship to the person; or
» where the department has determined thatehsop, through circumstances outside their
control, is unable to be returned to their courtyhtries of citizenship or usual residence.
| generally expect persons making a request toigecappropriate documentation to support their
claims. All requests should be accompanied by sdpgodocumentation, unless there are compelling
reasons why it cannot be provided and the depattomesiders it is not reasonable for the persaioto
so.
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OTHER RELEVANT INFORMATION

Cases identified as involving unique or exceptiamaumstances will sometimes raise other issues
that | may wish to take into account, in considgfivhether to exercise my public interest powers.

While | regard the following issues as relevanticefs should bring to my attention any information
that they consider may be relevant to my considerat

13 Other relevant information

Where cases are assessed as involving unique eptextal circumstances and are referred to me, the
following other information, if relevant, should beought to my attention for consideration:

» whether the continued presence of the pers@ustralia would pose a threat to an individual in
Australia, to Australian society or security, orynpejudice Australia’s international relations

» whether there are character concerns in ogldt the person, particularly in relation to crrial
conduct

» information regarding any offence or fraudiagathe migration and citizenship legislation
should be specifically brought to my attention

» whether Australia’s international obligatiangrelation to matters of extradition, or other
relevant multilateral or bilateral agreements mayhgaged

* where the person is likely to face a significtnreat to their personal security, human rigits
human dignity if they return to a particular aredheir country of origin but they could safely
and reasonably relocate elsewhere within that egunt

* whether the person would not be required torneto a country where a significant threat to
their personal security, human rights or humanitildgmas occurred or is likely to occur,
because they are able to enter and stay in ancooetry and

» the degree to which the person has failesbtopty with any conditions of their visa

HOW CASES WILL BE BROUGHT TO MY ATTENTION

This Part comprises:

e section 17 Minister’s instruction

« section 15 Following a decision by a review tribluna

* section 16 Requests for the exercise of my pubterést powers

* section 17 Initial requests for the exercise ofliguhterest powers
* section 18 Repeat requests

14 Minister's instruction

The procedures set out below are to be followedyder to ensure the efficient administration of my
public interest powers.

15 Following a decision by a review tribunal

Action to be taken
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When a case office receives notification of a revigbunal’s decision to affirm a primary decision,
they may assess the visa applicant's circumstagaesst these guidelines, and if the case falls:

» within the ambit of these guidelines, bring ttase to my attention in a submission, so that |
may consider exercising my public interest powers o
» outside the ambit of these guidelines, wrifdeanote to that effect.
When a review tribunal member holds the view thedse should be brought to my attention, they may
refer the case to my department and their viewlsbeibrought to my attention using the process
outlined in:

* section 16 Requests for the exercise of my pubterést powerand

» section 17 Initial requests for the exercise oflubterest powers
The exception to this is where the client may lgilde to lodge a valid application for a Partnesav
onshore, as prescribed under Regulafid®(1) In this case the request will generally be fisedi
without further review, as outlined @gection 8 Cases which may be finalised withoutirrt
assessment

16 Requests for the exercise of my public imEst powers

A request for the exercise of my public interestvps can be made only by a person who is the subjec
of a request or their authorised representativaanrbe initiated by my department. Requests must be
made in writing or by electronic transmission. imhation provided by supporters will be taken into
account where a request has been made.

A request will be initiated by the department whaiteibunal has referred a case for my attention.

The department may initiate or refer a requeshwgtiane, particularly where | have not previously
considered a case. | may also consider the use @lulvlic interest powers in cases which do not fall
within the ambit of:

e section 10 Public interest

+ section 11 Referral by a review triburaald

» section 12 Unique or exceptional circumstances
of these guidelines if | consider this to be in pblic interest.

17 Initial requests for the exercise of publinterest powers

If a request for me to exercise my public intepestvers in respect of a person is received and | or
another Minister has not previously consideredetkercise of the public interest powers (whethex in
schedule or as a submission) in respect of thabpegwhether in respect of the person’s preseahgr
previous visa application) an officer is to asdbss person’s circumstances against these guideline
and:

. for cases which fall within the ambit of:
* section 10 Public interest
« section 11 Referral by a review tribursaid
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e section 12 Unique or exceptional circumstances
« of these guidelines, bring the case to mynétia in a submission so that | may consider
exercising my power, or for:
» cases falling outside the ambitsafction 10 Public intergsor
» cases which fall outside the ambit of both:
e section 11 Referral by a review triburaadd
. section 12 Unique or exceptional circumstances
of these guidelines, bring the case to my atterthoough a short summary of the issues in
schedule format, so that | may indicate whetheishwo consider the exercise of my power.
If I do not wish to exercise, or consider exeraisiy power, the department should reply on my bdehal
that |1 do not wish to exercise my power.

Where a case is in the process of being litigatezlfollowing approach should be adopted depending
on the circumstances - where:

» avisa applicant has started litigation, ard a repeat request for ministerial intervention,
generally consider it inappropriate to consides@ecified insection 8 Cases which may be
finalised without further assessment

» there is a Bridging E visa refusal, the ca$ieer may use their discretion to process the esgu
if it falls within these guidelines.

In all circumstances, where a case is referreded@nd is in the process of being litigated, cafieest
are to advise me of the status of the case.

18 Repeat requests

If a request for me to exercise my public intepestvers in respect of a person is received and | or
another Minister has previously considered the@serof the public interest powers (whether in a
schedule or as a submission) in respect of thabpegwhether in respect of the person’s preseahgr
previous visa application), all subsequent requestsspect of that person are considered to be
“repeat” requests.

| generally do not wish to consider a repeat refjbere | or a previous Minister has declined to
intervene in a case, | generally expect that persalepart Australia.

In limited circumstances, a repeat request maeferred to me where the department is satisfiegthe
has been a significant change in circumstanceshahise new, substantive issues not previously
provided or considered in a previous request, amdhwin the opinions of the department, falls with
the ambit of:

e section 10 Public interegst

» section 11 Referral by a review triburaadd

* section 12 Unique or exceptional circumstances
For other cases, the department should reply obehglf that | do not wish to consider exercising my
power.

TG 1/2010
Author: Policy & Coordination 12



MINISTER'S CONSIDERATION

This Part comprises:

¢ section 19 Outcome of Minister’s consideration
* section 20 No limitation to minister’'s powers
e section 21 Removal policy

19 Outcome of Minister's consideration

If I choose to consider a case for substitutioa decision for that of a review tribunal, | may st
health, character or other assessments be cautedrasome form of surety is arranged before |
determine whether or not | wish to substitute aerfavourable decision.

If I choose to consider a case for substitutioa decision, | may choose not to substitute a more
favourable decision for that made by a review miidu

If I choose to substitute a more favourable denisow that of a review tribunal by granting a via,
will grant what | consider to be the most apprajeriasa.

Every person whose case is brought to my attenditmbe advised of the outcome of their request.

20 No limitation to minister's powers

These public interest powers exist whether or regse is brought to my attention in the manner
described above (providing that a review triburedision has been made and continues to exist, for
example, the review decision has not been set agidecourt).

Where | consider it appropriate, | will seek furtiriformation to enable me to make a determination
on whether to consider application of my publienest powers, or whether to consider the exerdise o
my public interest powers.

21 Removal policy

Section 198 of the Act, broadly speaking, requihesremoval of unlawful non-citizens in immigration
detention who have exhausted all available visdiggpn and merit review entitlements. SE&M3:
Act - Compliance and Case Resolution - Case rdsalutRemoval from Australia

A request for me to exercise my public interest @@ns not an application for a visa and, unless th
request leads to grant of a bridging visa, sudgaest has no effect on the removal provisions.

Minister for Immigration and Citizenship
14 September 2011
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