NOTES OF VICTORIAN MRT-RRT COMMUNITY LIAISON MEETIN G
10:00 am 21 April 2010

Members’ Meeting Room, Melbourne

Present Denis O’Brien—Principal Member-MRT-RRT; Amanda Maciald-Deputy
Principal Member—-MRT—RRT; Linda Kirk—Senior MembBIRT-RRT—Melbourne; Peter
Murphy—Senior Member MRT—RRT-Melbourne,; Hilary lioend—District Registrar—
MRT-RRT-Melbourne; Annabelle O’Brien—Director—Refiggand Humanitarian Branch-
DIAC; Mary Hanna—Spectrum Migrant Resource Cen@elin Briton—Red Cross; Stuart
Webb-Victoria Legal Aid; Renuka Senanayake—Spritegidonash Legal Service; Bogdana
Poljkak—Spectrum Migrant Resource Centre; Rebecckaf-Refugee Council; Holly
Byrne—Migration Alliance; Peter Antippa— Migratioflliance; Owen Harris— Migration
Alliance; Carina Ford-Law Institute of Victoria; Bliel Belmar-Salsas—Victorian Bar;

Valerie da Gama Pereira— da Gama Pereira & Assscldd.

Chair: Amanda MacDonald—-Deputy Principal Member
Notes: Genevieve Cantwell-A/g Executive Officer

1. Welcome

Deputy Principal Member MacDonald opened the mgedimd welcomed participants and
thanked them for their attendance. She introduesself and provided a brief background of
her employment history with the Tribunals. Sheisel that she was appointed as the
Deputy Principal Member of the MRT and the RRT frbrApril 2010. She explained that
she has a number of national responsibilitiespiiolg Member professional development

and stakeholder engagement.

She noted that the purpose of the Community Liammertings was to facilitate the
distribution and exchange of information in relatto the Tribunals’ processes and caseload,
provide updates on relevant legislative developsant procedural and corporate
developments within the Tribunals and provide tphpastunity for discussion of items arising
out of Committee members’ dealings with the Tridara relating to the Tribunals’

operations in general.

2. Apologies

Apologies were received from Paris Aristotle—Thetwrian Foundation for Survivors of
Torture; Helen Fleming—Commonwealth Ombudsman’sc@ffBoniface Town—-FCG Legal
Pty Ltd; Helen Glass— Helen Glass Lawyers; Davidhia-Refugee and Immigration Legal

Centre Inc and Jose Alvarez—DIAC.



3. Notes of previous meeting and business arising

The last meeting was held on 21 October 2009. Dhesrof that meeting were circulated and

are available on the Tribunals’ websitéheip://www.mrt-rrt.gov.auThe notes were accepted

as a true and correct record of the meeting.
E-mail communication with applicants and representéives

The Deputy Principal Member noted that it had bagvised at the last meeting that the
Tribunals would develop a proposal on using e-mm@ihmunication for case correspondence
and circulate a paper to community liaison membereek their feedback on this proposal.
She reported that a detailed project plan is ctigremder development and will be circulated
to the group in the near future. The Deputy Priachdember said that all comments in

relation to this issue, which is a complex one, \ddae welcomed.
Providing clients with better access to documents

The Deputy Principal Member explained that thimiteferred to access to documents
requested for MRT cases under s.362A of the Migna#éict. The Tribunal is currently
redesigning the s. 362A request form to providedhison of requesting access be provided
in electronic form. This will probably be by CD imost cases as e-mail poses some
constraints on the size of files that can be trattech The Deputy Principal Member noted
that even before the form is re-designed, the halbwould seek to accommodate a request

for information to be provided electronically ifishs noted at the time the request is made.
Genuine documents from Syria, Jordan and Iraq

Annabelle O’Brien, Director Refugee and Humanitaftxanch, DIAC advised that she had
reported to the relevant authorities in DIAC, Mdj&lds issue raised at the previous meeting
of the difficulty of applicants from Syria, Jordand Irag obtaining genuine documents. Ms
O’Brien reiterated that DIAC does not accept frdadudocuments and that it will impact on
the decision. She felt it was more prudent to selldIAC that the applicant(s) are unable to
obtain genuine documents. She said that DIAC messituations may accept Statutory
Declarations. The Deputy Principal Member conalithet there was a problem with DIAC
finding that passports from Iraq are not valid hessathey have been obtained using
documents DIAC considered to be non-genuine. Msri@iBsaid that DIAC was aware of
the problem with obtaining genuine documents aedotieference would be not to lodge any

documents if there were concerns with their authgynt Ms Poljak asked Ms O’'Brien if



DIAC could issue guidelines advising who are replgagources and agencies in Syria,
Jordan and Iraq to obtain genuine documents fromONBrien said she would discuss her

request with relevant Managers in DIAC.

4. Executive report

The Deputy Principal Member invited the Principag¢iaber to provide the Executive report.
In opening the Principal Member stated that he gdsto highlight some of the Tribunals’

key achievements and developments since the laingeof this group:
Member recruitment

The Principal Member reported that Member positiese advertised in the national press
on 7 November 2009. Interviews were conducted byS@lection Committee (comprising
himself, Ms Felicity Hand, Deputy Secretary of DIA@r John Gibson, a community
representative and President of the Refugee CoohAilistralia; Ms Annwyn Godwin, Merit
Protection Commissioner, Australian Public Send@agnmission) during February and

March. The selection exercise is yet to be findlise

He advised that planning will commence shortly muiction and training arrangements in
preparation for possible new Member appointmentkilg. A key focus will be designing a
program which will enable new Members to quickly gp to speed across a limited range of

cases.
Role of the Deputy Principal Member

The Principal Member said, as Amanda indicated hstsbeen appointed as the Deputy
Principal Member of the MRT and the RRT for a terhfive years. This is the first time that
the tribunals have had a Deputy Principal Membersscboth tribunals. In her Deputy role,
Amanda has a number of national responsibilitieduding Member professional
development and stakeholder engagement.

Amended Principal Member Direction

In November, he said that he had issued an amd?wiecipal Member Direction on putting
adverse information orally to applicants. The Dii@t seeks to ensure that the statutory
procedural fairness code governing the conductribiufal reviews is given full effect and

that hearings of the Tribunals are conducted fairlgt justly.



Principal Member Directions are public documentd are available on the Tribunals'

website.
Referrals for Ministerial | ntervention

During February, following revisions made by thenMter to his Ministerial guidelines, the
Principal Member re-issued Tribunal guidance oemealfs for Ministerial intervention. The
revised policy includes the following advice:

» itis generally no longer appropriate to refer sasethe Minister if it appears that an
applicant may be eligible to apply for a partnexavonshore. Members are advised
that if it appears that a pathway may exist foapplicant to apply for a further visa
onshore, the Member may suggest to the applicabhth#hor she seek migration

advice;

» if an applicant indicates that he or she does sl ¥o attend a hearing but will be
seeking Ministerial intervention, a Member shoubdenthis in the statement of

decision and reasons and leave it to the applicesgek such intervention; and

» cases in which the Tribunal determines that itais ho jurisdiction to conduct the
review should not be referred to the DepartmenhadMinister has no power to

intervene.
The Guidance is publicly available on the Tribuhaisbsite.
Publication of Tribunal decisions and country of origin information

The Principal Member reported that as at 28 Felgr2@t0, 49% of all substantive decisions
made during 2009-10 have been published (48% of MRIT51% of RRT). He commented
that the Tribunals regularly invite our stakehotd&r provide input into the types of cases of

particular interest to the community.

Regarding publication of RRT country advice, sinoenmencing publication of country
advice in January 2009, 882 country advices haeea peblished covering the top 50 RRT

source countries from 2004 to mid-2009.

An update to the technology behind the MRT-RRT wtela February 2010 has made it

easier for the public to search for, locate andee country advice sorted by topic,



relevance and currency. He said that commentsisméw service are welcomed and can be

sent directly tdResearch.Feedback@mrt-rrt.gov.au

Memorandum of Understanding with DFAT

The Principal Member advised that in December 26@%nd the acting Secretary of the
Department of Foreign Affairs and Trade (DFAT) fdra Memorandum of Understanding
(MoU) that formalises the information sharing araisbn relationship between the two

agencies.

DFAT assists the Tribunals by providing advice andertaking overseas enquiries related
mainly to RRT cases, but also relating to an irgirepnumber of MRT matters. The MoU
sets out the arrangements governing these requedta]ing target turnaround times and the
procedures for requesting assistance from DFATspog&trseas. Requests to DFAT,
including all requests to overseas posts, are aoatet centrally through the People

Smuggling, Refugee and Immigration Section in Carzhe

The MoU also provides for information sharing thghwsuch things as briefings for DFAT
officers before they depart for overseas postiagd,for DFAT graduate trainees. Selected
DFAT Heads of Mission also visit the Tribunals aigrimid-term consultations to speak with

Members and Country Advice on issues relevant tafMRd RRT reviews.
Member professional development

Professional development and training is essetatitile delivery of quality reviews and there
has been a substantial investment in learning amdldpment activities by the Tribunals.
The Principal Member said all Members are expetdqhrticipate in development and
training activities on a regular basis and undertdé&velopment and training identified in

performance appraisal processes.

Recent sessions in Melbourne have included:

» Laws of general application in the context of refegtatus determination
* Time Limited Reviews

» Visa Cancellations including student visa canceltet (new members)

» section 91R(3) focus group

» Advanced partner cases (new members).



Members also benefited from sessions provided bsreal presenters including:
» During March, Dr Ida Kaplan and Guy Coffey, frone tfictorian Foundation for
Survivors of Torture, presented a session on dgalith victims of torture and trauma;

» Dr Julie Debeljak and Professor Susan Kneebornedfaculty of Law at Monash
University gave a presentation to Melbourne Membarsuman trafficking.;

» Judge Phillip Williams from the Baltimore Immigrati Court (US) gave a presentation to
the majority of the membership on the topic ‘MakiDgedibility Determinations of
Refugee Claims: The US Model’; and

» During February, Tribunals hosted eight delegates fthe New Zealand Refugee Status
and Appeals Authority (RSAABenior Members Martin Treadwell, Andrew Molloy,
Bruce Burson and Martha Roche gave interestingeptasons and participated in an open
panel discussion with Tribunal Members. Three topvere covered in the course of the
afternoon: common claims from Chinese nationalgjquaar social group claims
(homosexuality) and recent claims from Iranianaovadis (political/protest claims).

5. Caseload and Statistics

The MRT and RRT caseload report as at 31 March 2@K0distributed to the meeting

participants prior to Senior Member Kirk’s item.
5.1 MRT

The Deputy Principal Member introduced Senior Meniiek and handed over to her to
report on the MRT caseload and statistics repo. f8ghlighted the following information
from the MRT-RRT caseload report-31 March 2010.

Lodgements

As at 31 March 2010 there were a total of 5,99@éwmdents. The top four MRT lodgement
case categories were Student refusals 1,079 (18®itled linked refusals 1,000 (17%),
Partner refusal 901 (15%) and Student cancell&xth(11%). This represented 61% of the

total lodgement caseload.

Active cases

As at 31 March 2010 there were 6, 469 active MRSesa Of those cases 1,957 (30%) were
with Members and 4,512 (70%) were awaiting constitu



Decisions

As at 31 March 2010 the MRT had decided 5,823 c&kthese cases 45% were set aside,
35% were affirmed, 11% were withdrawn and 9% weheworeasons. The average time from
lodgement to decision in Victoria was 123 calerdiays for visa cancellations and 306

calendar days for all other MRT decisions.

At the completion of her item Senior Member Kirkroduced Senior Member Murphy to
provide the RRT caseload and statistics reportiocsétember Murphy outlined the

following:
5.2 RRT

Lodgements

March saw the equal highest number of RRT lodgesierany month this financial year at
206 applications. However, this represented an d8étease in lodgements compared to the
same time last year. For the year to 31 March 206P5 applications have been lodged,
which represented 18% less than the same timgdast The top five RRT lodgements by
source countries were China 552 (34%), Malaysié95@), Fiji 113 (7%), India 109 (7%)

and Indonesia 92 (6%).

Active cases:

As at 31 March 2010, there were 648 active cadas.wWas 12% lower than the same time
last year (739). At the end of March, 89% (577¢afes were with Members and 11% (71)

were awaiting constitution.

Decisions:

In the year to 31 March 2010, the RRT had decid&fi?tases. Of these cases 25% were set
aside, 70% were affirmed, 1% was withdrawn and 48tevother reasons. The average time

from the receipt of the Department’s file to demrsin Victoria was 123 calendar days.

Mr Harris asked if the caseload reports were alshleo the public and if any forward
analysis of caseload trends was undertaken. Theipai Member responded that
information on our caseload was included in théUmals’ annual report. He said that
forward analysis of caseload trends was provideDIAC intelligence in identifying trends

and spikes in lodgements. He added that China hag@impact on our caseloads and



reporting analysis ,identified the recent incraasapplications from Fiji. He reported that
Registry teams in both Victoria and New South Walesdoing increased analysis of cases
to identify similar issues and claims and to idigmpiotentially sensitive cases. The Deputy
Principal Member added that the Tribunals monitajanevents like the World Youth Day
and the Homeless World Cup in an attempt to ardteiprends in applications. She advised
that the Tribunals are continually monitoring aediewing its processes to identify
enhancement and improvements to our operationataks O’Brien said that trends in
lodgements can vary from state to state and satdXtAC has recently seen an increase in
applications from Indian students seeking protectioNSW but this has not been replicated
in Victoria. Ms O’'Brien also said that trends amikes in applications can occur following

announcements by the Minister of legislative change

6. Tribunals’ issue paper on constitution policy fo 2010-2011

The Principal Member informed the meeting that &pal Member Direction 1/2009, which
took effect on 31 July 2009, contains the Tribunalsrent caseload and constitution policy
and that the Direction is now under review. Thétinals want to make sure that any input
from the community can be considered in developiegcaseload and constitution policy for
2010-2011 and the Tribunals have recently circdlareissues paper for consideration with
areas of possible change. In formulating thisqylassumptions are based on lodgements
during the current year and the aim of complyindgass possible with the relevant statutory

time limits.

The Principal Member noted that particular isswexbnsideration included whether any
new categories of case should be given priorityyloether any categories should be removed
from the priority list, taking into account the fabat making more types of cases a priority
may mean that other cases which are not prioriliytake longer to be allocated to a
Member. In addition he sought feedback on whethetitne standards for the constitution of
priority cases should be adjusted and whetheripricases for which the Departmental
documents are yet to be received should be hekifb@m constitution until those documents
are received. The Deputy Principal Member addetitinas important for the Tribunals to
seek the views of community representatives in lkdgieg the policy. Mr Antippa asked
whether cases where representatives asked fortpraosuld be given priority by the
Tribunals, to which the Principal Member responttet this type of request was accounted

for in the last priority type in Principal MembeirBction-1/2009, paragraph 7, page 2



relating to special circumstances. Mr Webb suggettat health related issues should be
given priority. The Deputy Principal Member respeddhat a lot of health issues are
accounted for under the special circumstancesczegory in the policy and also under the
‘vulnerable persons’ category. Mr Briton asked htbe Tribunals identify ‘vulnerable
persons’. The District Registrar stated that alvly lodged cases are looked at by
specialised Registry Senior Officers to determitetier priority processing should be
granted. She stated that the Senior Members andabeload and Constitution Section in
Sydney assess cases for priority processing. Tineipal Member added that Members also
prioritise their cases following allocation of cage them. Mr. Belmar-Salsasked if cases
requesting priority are appellable if the Tribunadfuse the request. The District Registrar
replied that cases that have been refused prioyign authorised officer can be re-
considered by her and if she refuses the request3snior Member.

The Principal Member mentioned that he would apptecommunity representatives’
feedback on the batching of cases which is coname@aragraphs 17-19 of the “Issues
Paper”. Ms Ford recommended that batching of csisesld be carefully considered as “fast
and efficient” may not be the fairest approache 8iked subclass 485 cases and cases
affected pre-and post-Berenguel as examples. gt it was important that Members
have a cross section of cases to vary their cageldhe Deputy Principal Member
acknowledged Ms Ford’s comments and advised tkatga batch of cases was voluntary
and that Members do receive a broad mix of cases.

Ms Hanna asked whether ‘decision ready cases’ dimubiven priority. The Principal
Member said that the difficulty with this concepasithat one person’s view of a decision
ready case may not equate to a Member’s view ofdlse. The District Registrar re-iterated
that the Tribunals have specialised registry ofiacgho assess each new case following

lodgement in order to identify cases for prioritpgessing and to identify sensitive cases.

The Principal Member said that the Tribunals wernescious of the need for equity in the
allocations of cases to Members. He said that hetsmwveith the Deputy Principal Member
and the Senior Members twice weekly to discuss casstitutions and allocation of cases to
individual Members. He stated that he was vergragted in receiving feedback from
community representatives on the complexity ofdase categories contained in paragraphs

20-23 of the “Issues Paper” and whether these casgories should be retained.



The Principal Member also discussed the allocaticzases where the applicant is located
outside Melbourne. He said that to maximise thaler of face-to-face hearings, the
Tribunals are attempting to identify cases wheeedpplicant is located in or near Adelaide
and Perth and to allocate those cases to Membémsse locations. He advised that in
Queensland, the practice has been, where possild#ocate Brisbane Members cases from
applicants residing within 300km from Brisbane mder to maximise the number of face-to-
face hearings. Applicants residing outside thisusdf Brisbane are likely to have their case
heard by video. Mr Webb considered that it was naesrable to have face-to-face hearings.

Ms Ford suggested that the MRT time standards\bewed. The District Registrar said that
the Tribunals are developing a reckoner which gnte the public more information about
where the Tribunals are up to in terms of caseldddHarris supported this and said if more
information were available on time standards, repméatives could provide a more realistic

expectation to their clients in terms of decisionetframes.

The Deputy Principal Member invited any furtherttem comments be provided to to

Genevieve Cantwell by Friday 7 May

7. RRT Open Day

Hilary Lovibond, District Registrar, Melbourne sdftht she wanted to canvass community
representative views on the best format for holdimgRRT Open Day. She stated that she
considered there was some value in broadeningatheept and including the work of the
MRT in an Open Day. She also asked for views ertithing of the Open Day and whether
the Open Day should be held inside or outside RefiWyeek. She thought that including the
work of the MRT would assist with demystifying sowfeehe MRT’s processes. She advised
that staged hearings, demonstrations of video cenée hearings and general information on
the Tribunals decision making processes would bleided in the format of the Open Day.
Ms Poljak asked if the RRT kept statistics on thenhers of people attending the Open Day.
The District Registrar replied no but stated thataxe aware of the anticipated numbers of
people attending by the responses to the Tribummalitation. She added that students,
volunteers, tertiary education providers and comityuppresentatives have attended the
Open Day in the past. The Deputy Principal Memloleled that in Sydney a high number of
potential applicants attend. Senior Member Murpdng ¢hat the Tribunals are trying to
broaden the target audience and he would be inéelr@s community representatives’ views

10



on the Tribunals’ operational areas to promoteualicise. Ms Ford suggested promoting
the Open Day to unrepresented students. There evessa consensus by community
representatives in favour of e a separate MRT olggrevent and leaving the event
scheduled in Refugee Week to focus on the work®RRT.

8. Structure and timing of community liaison meenhgs
The Deputy Principal Member invited comments reguaydboth the structure and timing of

future community liaison meetings. Following dission there was agreement that the
frequency of two meetings per year was sufficiert tihat the time of 2.00pm for the start of

the meeting was suitable.
9. Availability of migration agents due to Christmas Island Commitments

The Deputy Principal Member advised that she hadaal this item on the agenda in light of
the large caseload on Christmas Island and thhtumal Members were confronting
problems with the availability of migration ageatsd interpreters. As a result of their
commitments migration agents were seeking adjountsna hearings and extensions of time
to respond to the Tribunals’ statutory correspordeifhe Deputy Principal Member asked if
migration agents and representatives could prawied ribunal with as much advance notice
as possible if they intended to seek extensiotisnaf to provide additional material or in
requesting adjournments of hearings due to theimaitments on Christmas Island. Mr
Webb advised that the Refugee and Immigration LEgaltre predominantly provides all of
the migration agents to Christmas island and asualtrof this there were flow on effects to
Legal Aid , ASRC and other agencies in picking log $lack of other cases. Mr Antippa said
that at times it was not feasible to make earlyests for adjournments to hearings and
requests for extensions of time. The Deputy Priaddigember asked community
representatives where practicable to provide asadeance notice to the Tribunal as late
requests could have significant impacts on theuhds’ ability to meet statutory time

frames.

10. Items raised by community representatives

10.1 Priority processing-decision ready applications gxstances where priority
will be accorded to an application

This item was raised by Maria Jockel but was helket an her absence.
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11. Other Business

Ms Ford reported that the Tribunals’ process faigiag FOI requests was working very well

and it was much more expeditious than the prevapusoach.

Ms O’Brien advised that DIAC is looking at re-pagkay its country information with a view
to developing guidance notes for Protection visasien makers. She confirmed DIAC’s
intention to make this material publicly available their website. She said that country

information related to Sri Lanka and Afghanistaii i released first.

Ms Hanna asked about the Tribunals’ preferred agirdor referring cases for Ministerial
Intervention. The Deputy Principal Member said tihat Tribunals have the power to refer
cases to the Minister under the Tribunal Policy Bnacedures Guideline 1/2010. She
advised that the Guidelines state that if a Tribiwt@mber refers a case to DIAC, the
Department will assess the person’s circumstanedsruihe guidelines and provide a
submission to the Minister. She said that migratigants and representatives should advise
the Tribunal Member of the applicant’s intentiorattd reasons for seeking ministerial
intervention. She suggested that as much detaibssible be given to the Member as the
Member can then decide whether to refer the mattérf so include the reasons for the

request for Ministerial Intervention in their deois.

12. Date of Next Meeting

The Deputy Principal Member thanked everyone feirtattendance and contribution to the

meeting and closed the meeting at 4.05.
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